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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 



XO COMMUNICATIONS, LLC, 
mil Sunset Hills Drive 
Reston, Virginia 20190 

Plaintiff, 

V. 

CYIOS CORPORATION, 

Defendant. 



CASE NUMBER 1:06C¥01918 
JUDGE: Ricardo M. Urbina 
DECK TYPE: General Civil 
DATE STAMP: 11/09/2006 



COMPLAINT 

Plaintiff XO Communications, LLC ("XO" or "Plaintiff), by its undersigned 
attorneys, alleges as follows, upon actual knowledge with respect to itself and its own acts, 
and upon information and belief as to all other matters: 

NATURE OF THE ACTION 

1. This action is brought by XO against Defendant Cyios Corporation 
("Defendant") for Defendant's unauthorized use of Plaintiff s XO trademark and trade name 
as part of the trademark and trade name XO OFFICE and the domain name xooffice.com 
used by Defendant in connection with web-hosting services and related products and 
services. 

2. XO seeks relief from Defendant's willful violation of XO's trademark rights. 
Defendant's use of the XO OFFICE trademark and trade name and the xooffice.com domain 
name infringes XO's established trademark rights in the XO mark, dilutes the distinctiveness 
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of that famous mark in the telecommunications industry, and constitutes trademark 
infringement, dilution, unfair competition, and cybersquatting under federal and/or common 
law. 

THE PARTIES 

3. Plaintiff XO Communications, LLC is a Delaware limited- liability company 
having a principal place of business at Hill Sunset Hills Drive, Reston, Virginia 20190. 

4. On information and belief. Defendant Cyios Corporation is a Washington, 
D.C. corporation having a principal place of business at 1300 Pennsylvania Avenue, NW, 
Washington, D.C. 20004. 

JURISDICTION AND VENUE 

5. This action arises under the federal Trademark Act, 15 U.S.C. § 1051, et. seq., 
and the common law of the District of Columbia. This Court has jurisdiction over the subject 
matter of this action pursuant to 15 U.S.C. § 1 121 and 28 U.S.C. §§ 1331, 1338(a) and (b). 
This Court has supplemental jurisdiction over XO's common law claim pursuant to 28 
U.S.C. § 1367 because that claim is substantially related to XO's federal Lanham Act claims. 

6. This court has personal jurisdiction over Defendant, and venue is proper in 
this District pursuant to 28 U.S.C. § 1391(b) and (c) because Defendant resides in this 
District, is being harmed in this District, and is using the infringing XO OFFICE trademark 
and trade name in this District. 

XO'S ACTIVITIES AND TRADEMARKS 

7. XO is a leading telecommunications provider that offers nationwide 
communication solutions for businesses, agents, and carriers. XO offers a variety of services 
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under its XO mark and name, including web hosting, private networking, data transport, 
Internet access, and local and long distance voice services. XO has continuously used the 
XO mark and name to promote its services since September 2000. 

8. XO owns the domain name xo.com, which has been used to identify the main 
XO website and to promote its services under the XO mark since September 2000. 

9. XO also owns the domain name xo-office.com, which was registered on 
September 6, 2000 and is used to re-direct users to XO's main website. In addition, XO uses 
xo-office.com as a subdomain for customer web-hosting. 

10. XO offers a wide range of web-hosting products under its XO mark to small, 
growing, and large businesses to create, support, and manage an Internet presence. XO's 
array of web-hosting services include products that are used for managing e-mail, schedules, 
and resources online that integrate with a number of Microsoft® applications, including 
Microsoft® Exchange, Microsoft Outlook®, Microsoft® Appointment Manager, and 
Microsoft® bCentraFM. 

11. XO's web-hosting services also include the Web Mail program, which is a 
browser based e-mail application that provides subscribers and their employees access to e- 
mail through any Internet connection. 

12. XO has continuously and prominently used its XO mark since as early as 
September 2000 for its web-hosting and telecommunications services and related products 
and services. During this time, XO has sold billions of dollars of XO-branded services, and 
has spent more than $100,000,000 to advertise, market, and promote its XO-branded 
services. 
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13. The XO mark is arbitrary as applied to XO's products and services, including 
its web-hosting and telecommunications services, and is thus inherently strong. 

14. XO owns common law rights as well as numerous federal trademark 
registrations and applications for the mark XO and XO-formative marks including, but not 
limited to, the following: 



MARK 



REG. NO./ 
REG. 
DATE 



GOODS/SERVICES 



XO 



2,796,531 
12/23/2003 



Software consulting and design services for others; computer 
hardware consulting and design services; consulting services 
relating to information technology and computer networking; 
consulting services relating to voice and data communications and 
databases; providing on-line or internet information services in the 
fields of computers, computer and internet security; computer 
services, namely, creating indexes of information, sites, and other 
resources available on computer networks, and registration of 
Internet web sites with indexes and search engines for others; 
design of telecommunications systems, namely, cellular telephone 
systems and voice, data, facsimile, and video communications 
systems; technical consulting services in the field of 
telecommunications; compilation, analysis, retrieval, and provision 
of information regarding managed security, Internet usage, global 
computer network usage, telephone usage, or intranet network 
usage and extranet network usage; writing, development, updating, 
and design of computer software for others; design, drawing, and 
commissioned vwiting, all for the compilation of web pages on the 
mternet; information and advisory services relating to the weather 
and restaurants; hosting of Web sites, computer databases, 
computer networks, interactive computer communications 
networks, and electronic publications, namely, Web pages and 
newsletters for others; computer programming design for others; 
database development services; consulting services relating to 
interactive databases; maintenance and servicing of computer 
software, telecommunications software, and Internet software; 
consulting and research in the fields of computers, 
telecommunications, and Web hostmg; computer services, namely, 
creating, maintaining, and managing Web sites for others; 
telecommunications network planning, management, and support; 
and hosting of computer bulletin boards for others, in International 
Class 42. 



XO (Stylized) 



2,767,282 
9/23/2003 



Software consulting and design services for others; computer 
hardware consulting and design services; consulting services 
relating to information technology and computer networking; 
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xo 



2,891,109 
10/5/2004 



consulting services relating to voice and data communications and 
databases; providing on-line or internet information services in the 
fields of computers, computer and internet security; computer 
services, namely, creating indexes of information, sites, and other 
resources available on computer networks, and registration of 
Internet web sites with indexes and search engines for others; 
design of telecommunications systems, namely, cellular telephone 
systems and voice, data, facsimile, and video communications 
systems; technical consulting services in the field of 
telecommunications; compilation, analysis, retrieval, and provision 
of information regarding managed security. Internet usage, global 
computer network usage, telephone usage, or intranet network 
usage and extranet network usage; writing, development, updating, 
and design of computer software for others; design, drawing, and 
commissioned writing, all for the compilation of web pages on the 
internet; information and advisory services relating to the weather 
and restaurants; hosting of Web sites, computer databases, 
computer networks, interactive computer communications 
networks, and electronic publications, namely, Web pages and 
newsletters for others; computer programming design for others; 
database development services; consulting services relating to 
interactive databases; maintenance and servicing of computer 
software, telecommunications software, and Internet software; 
consulting and research in the fields of computers, 
telecommunications, and Web hosting; computer services, namely, 
creating, maintaining, and managing Web sites for others; 
telecommunications network planning, management, and support; 
and hosting of computer bulletin boards for others, in International 
Class 42. 



Telecommunications services, namely, long distance, and 
international voice, text, facsimile, video and data 
telecommunications services; providing frame relay connectivity 
services for data transfer; virtual network telecommunications 
services; electronic mail and voice mail messaging services; packet 
services; computer aided transmission of messages and images; 
audio teleconferencing services; private line voice, text, and data 
telecommunications services; telecommunication services, namely, 
collect call services; asynchronous transfer mode services; 
providing telecommunications connections to global computer 
networks; Internet broadcast services; communication by computer 
terminal; telecommunications services provided through digital 
means, namely telecommunications services, namely, long 
distance, and mternational voice, text, and data telecommunications 
services; electronic collection, transmission, and processing of 
messages and data; remote data access services, namely virtual 
private networks, direct Internet access, dial-up Internet access, 
dial-up network access, and digital subscriber lines; electronic mail 
services; telecommunications and data communications services, 
namely, providing access to telecommunications servers, relays, 
and lines of others for the collaborative and distributed use of 
computer software over communication lines; on-line information 
services relating to telecommunications services and security; 
electronic transmission of data, images, and documents via 
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computer terminals; providing multiple user access to computer via 
computer terminals; providing multiple user access to computer 
networks; facsimile services; providing online facilities for others 
for real-time interaction with other computer users, namely, instant 
messaging; video teleconferencing services; telemission of voice, 
text, facsimile, video and data via satellite and undersea 
telecommunications links, in International Class 38. 


XO (Stylized) 


2,768,046 
9/23/2003 


Telecommunications services, namely, long distance, and 
international voice, text, facsimile, video and data 
telecommunications services; providing frame relay connectivity 
services for data transfer; virtual network telecommunications 
services; electronic mail and voice mail messaging services; packet 
services; computer aided transmission of messages and images; 
audio teleconferencing services; private line voice, text, and data 
telecommunications services; telecommunication services, namely, 
collect call services; asynchronous transfer mode services; 
providing telecommunications connections to global computer 
networks; Internet broadcast services; communication by computer 
terminal; telecommunications services provided through digital 
means, namely telecommunications services, namely, long 
distance, and international voice, text, and data telecommunications 
services; electronic collection, transmission, and processing of 
messages and data; remote data access services, namely virtual 
private networks, direct Internet access, dial-up Internet access, 
dial-up network access, and digital subscriber lines; electronic mail 
services; telecommunications and data communications services, 
namely, providing access to telecommunications servers, relays, 
and lines of others for the collaborative and distributed use of 
computer software over communication lines; on-line information 
services relating to telecommunications services and security; 
electronic transmission of data, images, and documents via 
computer terminals; providing multiple user access to computer via 
computer terminals; providing multiple user access to computer 
networks, in International Class 38. 


XO (Stylized) 


2,867,094 
7/27/2004 


Wireless digital messaging services; location independent personal 
communications services comprising mobile voice, data, and 
facsimile services; providing online facilities for others for real- 
time interaction with other computer users, namely, instant 
messaging; video teleconferencing services; telemission of voice, 
text, facsimile, video and data via satellite and undersea 
telecommunications links, in International Class 38. 


XO 


2,796,530 
12/23/2003 


Business marketing consulting services; business consultation in 
the field of electronic commerce; business management in the field 
of telecommunications; business consulting services relating to 
telecommunications networks and business operations; 
telemarketing; providing telephone directory information; 
promoting the services of telecommunications, web hosting, and 
electronic commerce through the distribution of printed and audio 
promotional materials, and by rendering sales promotion advice; 
preparation and provision of statistical information relating to 
business, namely, telecommunications usage, computer network 
usage, and Internet Web site usage; business appraisal; business 
consultation and research in the field of electronic commerce; 
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compilation and provision of business and commercial information 
relating to telecommunications, web hosting, and electronic 
commerce; conducting business research; compilation and 
transcription of data, relating to telecommunications usage, 
computer network usage, and Internet Web site usage; preparation 
of business reports; computerized database management services; 
computerized interactive database management; dissemination of 
advertising material for others; dissemination of advertising 
material for others via the internet, intranet, or other global 
computer network; licensing of computer software; providing 
online or Internet services in the fields of databases and database 
management; real time customer support services in the field of 
telecommunications; data processing services; and business 
management advice and assistance relating to computers and/or 
telecommunications, in International Class 35. 


XO (Stylized) 


2,767,283 
9/23/2003 


Business consulting services relating to telecommunications 
networks and business operations; providing telephone directory 
information; preparation and provision of statistical mformation 
relating to business, namely, telecommunications usage, computer 
network usage, and Internet Web site usage; compilation and 
provision of business and commercial information relating to 
telecommunications, web hosting, and electronic commerce; 
compilation and transcription of data, relating to 
telecommunications usage, computer network usage, and Internet 
Web site usage; preparation of business reports; computerized 
database management services; licensing of computer software; 
real-time customer support services in the field of 
telecommunications; data processing services, in International 
Class 35. 


XO 


2,915,944 
1/4/2005 


Computer hardware and telecommunications software for Internet 
access, web hosting, networking, secured communications; 
computer hardware for telecommunications services, namely, local, 
long distance, and international voice, text, facsimile, video, and 
data telecommunication services; modems; voice and data 
transmitting, carrying and receiving equipment, namely 
telecommunication carriers, central office and remote terminals, 
channel banks; computer hardware and software for processing, 
logging, storing, transmission, reception, and/or retrieval of sound 
and/or data; compact discs and CD-ROMS for storage, recoding, 
transmission, retrieval, reproduction, display and print-out of 
sound, images and/or data; prerecorded computer programs used in 
providing telecommunication services; prerecorded computer 
programs used in connection with and for accessing computer 
networks, databases, and computer bulletin boards, in International 
Class 9. 
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xo 


2,931,064 
3/8/2005 


Computer software and telecommunications hardware for Internet 
access, web hosting, networking, secured communications; 
computer software for telecommunications services, namely, local, 
long distance, text, and data telecommunication services; data 
collection apparatus; fiber optic cable; integrated circuits; computer 
software for retrieval, reproduction, manipulation, analysis, 
displays, and/or print-out of sound and/or data, in International 
Class 9. 


XO (Stylized) 


2,780,579 
11/4/2003 


Computer hardware and telecommunications software for Internet 
access, web hosting, networicing, secured communications; 
computer hardware for telecommunications services, namely, local, 
long distance, and international voice, text, facsimile, video, and 
data telecommunication services; modems; voice and data 
transmitting, carrying and receiving equipment, namely 
telecommunication carriers, central office and remote terminals, 
channel banks; computer hardware and software for processing, 
logging, storing, transmission, reception, and/or retrieval of sound 
and/or data; compact discs and CD-ROMS for storage, recoding, 
transmission, retrieval, reproduction, display and print-out of 
sound, images and/or data; prerecorded computer programs used in 
providing telecommunication services; prerecorded computer 
programs used in connection with and for accessing computer 
networks, databases, and computer bulletin boards, in International 
Class 9. 


XO (Stylized) 


2,756,717 
8/26/2003 


Construction of telecommunication systems, namely, voice, data, 
facsimile, and video communications systems and Internet 
connections; installation and maintenance of telecommunications 
systems, namely, voice and data communications systems, and 
Internet connections; installation, maintenance, and repair of 
computers, computer related hardware, and computer networks, in 
International Class 37. 


XOFFERINGS 


2,779,965 
1 1/4/2003 


Software consulting and design services for others; computer 
hardware consulting and design services; consulting services 
relating to information technology and computer networking; 
consulting services relating to voice and data communications and 
databases; providing on-line or internet information services in the 
fields of computers, computer and internet security; computer 
services, namely, creating indexes of information, sites, and other 
resources available on computer networks, and registration of 
Internet web sites with indexes and search engines for others; 
design of telecommunications systems, namely, cellular telephone 
systems and voice, data, facsimile, and video communications 
systems; technical consulting services in the field of 
telecommunications; compilation, analysis, retrieval, and provision 
of information regarding managed security, Internet usage, global 
computer network usage, telephone usage, or intranet network 
usage and extranet network usage; writing, development, updating, 
and design of computer software for others; design, drawing, and 
commissioned writing, all for the compilation of web pages on the 
internet; information and advisory services relating to the weather 
and restaurants; hosting of Web sites, computer databases. 
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computer networks, interactive computer communications 
networks, and electronic publications, namely, Web pages and 
newsletters for others; computer programming design for others; 
database development services; consulting services relating to 
interactive databases; maintenance and servicing of computer 
software, telecommunications software, and Internet software; 
consulting and research in the fields of computers, 
telecommunications, and Web hosting; computer services, namely, 
creating, maintaining, and managing Web sites for others; 
telecommunications network planning, management, and support; 
and hosting of computer bulletin boards for others, in International 
Class 42. 


XOFFKRINCJS 


2,770,21 1 
9/30/2003 


Virtual network telecommunications services; electronic mail and 
voice mail messaging services; packet services; computer aided 
transmission of messages and images; audio teleconferencing 
services; private line voice, text, and data telecommunications 
services; tel emission of voice, text, facsimile, video and data via 
terrestrial telecommunication links; asynchronous transfer mode 
services; telecommunications services provided through digital 
means, namely telecommunications services, namely, long 
distance, and international voice, text, and data telecommunications 
services; remote data access services, namely digital subscriber 
lines; telecommunications and data communications services, 
namely, providing access to telecommimications servers, relays, 
and lines of others for the collaborative and distributed use of 
computer software over communication lines; on-line information 
services relating to telecommunications services and security; 
electronic transmission of data, images, and documents via 
computer terminals; providing on-line electronic bulletin boards for 
transmission of messages among computer users concerning 
telecommunications services, telecommunication security, and 
Internet security; providing on-line electronic bulletin boards for 
telecommunication services and security; providing multiple user 
access to computer via computer terminals; providing multiple user 
access to computer networks; providing telecommunications 
connections to global computer networks; remote access data 
services, namely, virtual private networks, direct Internet access, 
dial-up Internet access, dial-up network access, in International 
Class 38. 


XOPTIONS 


2,769,615 
9/30/2003 


Software consulting and design services for others; computer 
hardware consulting and design services; consulting services 
relating to information technology and computer networking; 
consulting services relating to voice and data communications and 
databases; providing on-line or internet information services in the 
fields of computers, computer and internet security; computer 
services, namely, creating indexes of information, sites, and other 
resources available on computer networks, and registration of 
Internet web sites with indexes and search engines for others; 
design of telecommunications systems, namely, cellular telephone 
systems and voice, data, facsimile, and video communications 
systems; technical consulting services in the field of 
telecommunications; compilation, analysis, retrieval, and provision 
of information regarding managed security, Internet usage, global 
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computer network usage, telephone usage, or intranet network 
usage and extranet network usage; writing, development, updating, 
and design of computer software for others; design, drawing, and 
commissioned writing, all for the compilation of web pages on the 
internet; information and advisory services relating to the weather 
and restaurants; hosting of Web sites, computer databases, 
computer networks, interactive computer communications 
networks, and electronic publications, namely, Web pages and 
newsletters for others; computer programming design for others; 
database development services; consulting services relating to 
interactive databases; maintenance and servicing of computer 
software, telecommunications software, and Internet software; 
consulting and research in the fields of computers, 
telecommunications, and Web hosting; computer services, namely, 
creating, maintaining, and managing Web sites for odiers; 
telecommunication network planning, management, and support; 
hosting of computer bulletin boards for others, in International 
Class 42. 


XOPTIONS 


2,870,340 
8/3/2004 


Virtual network telecommunications services; electronic mail and 
voice mail messaging services; packet services; computer aided 
transmission of messages and images; audio teleconferencing 
services; private line voice, text, and data telecommunications 
services; telemission of voice, text, facsimile, video and data via 
terrestrial telecommunication links; asynchronous transfer mode 
services; telecommunications services provided through digital 
means, namely telecommunications services, namely, long 
distance, and international voice, text, and data telecommunications 
services; remote data access services, namely digital subscriber 
lines; telecommunications and data communications services, 
namely, providing access to telecommunications servers, relays, 
and lines of others for the collaborative and distributed use of 
computer software over communication lines; on-line information 
services relating to telecommunications services and security; 
electronic transmission of data, images, and documents via 
computer terminals; providing on-line electronic bulletin boards for 
transmission of messages among computer users concerning 
telecommunications services, telecommunication security, and 
Internet security; providing on-line electronic bulletin boards for 
telecommunication services and security; providing multiple user 
access to computer via computer terminals; providing multiple user 
access to computer networks; providing telecommunications 
connections to global computer networks; remote access data 
services, namely, virtual private networks, direct Internet access, 
dial-up Internet access, dial-up network access, in International 
Class 38. 


XO COMMUNICATIONS 


2,952,036 

5/17/2005 


Telecommunications services, namely, long distance, and 
international voice, text, facsimile, video, and data 
telecommunications services; providing frame relay connectivity 
services for data transfer; virtual network telecommunications 
services; electronic mail and voice mail packet services; computer 
aided transmission of messages and images; audio and video 
teleconferencing services; private line voice, text, facsimile, video 
and data telecommunications services; telecommunication services. 



10 
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namely integrated services digital network; telemission of voice, 
text, facsimile, video and data via terrestrial, and undersea 
telecommunications links; telecommunications services, namely, 
collect call services; asynchronous transfer mode services; location 
independent personal communications services comprised of data 
and facsimile services; providing telecommunications connections 
to global computer networks; communication by computer 
terminal; telecommunications services provided through digital 
means, namely, telecommunications services, namely, long 
distance and international voice, text, facsimile, video, and data 
telecommunications services; providing frame relay connectivity 
services for data transfer; electronic collection, transmission, and 
processing of messages and data; remote data access services, 
namely, virtual private networks, direct Internet access, dial-up 
Internet access, dial-up network access, and digital subscriber lines; 
electronic mail services; telecommunications and data 
communication services, namely providing access to 
telecommunications servers, relays, and lines of others for the 
collaborative and distributed use of computer software over 
communication lines; on-line information services relating to 
telecommunications services and security; electronic transmission 
of data, images, and documents via computer terminals; and 
providing multiple user access to computer via computer terminals; 
providing multiple user access to computer networks; 
telecommunications transponder leasing services; and providing 
online facilities for others for real-time interaction with other 
computer users, namely, instant messaging, in International Class 
38; 

Consulting services relating to voice and data communications; 
providing on-line or Internet information services in the fields of 
computers, computer and Internet security; computer services, 
namely, creating sites and other resources available on computer 
networks, and registration of Internet web sites with indexes and 
search engines for others; design of telecommunications systems, 
namely, voice, data, facsimile, and video communications systems; 
technical consulting services in the field of telecommunications; 
compilation, analysis, retrieval, and provision of information 
regarding managed security, Internet usage, global computer 
network usage, telephone usage, or Intranet network usage and 
extranet network usage; design, drawing, and commissioned 
writing, all for the compilation of web pages on the Internet; 
hosting of websites, computer databases, computer networks, 
interactive computer communications networks, and electronic 
publications, namely, web pages and newsletters for others; 
consulting services relating to interactive databases; consulting in 
the fields of telecommunications and web hosting; computer 
services, namely, creating, maintainmg, and managing websites for 
others; telecommunications network management, and support; and 
hosting of computer bulletin boards for others, in International 
Class 42. 



XO NOT JUST TALK 



2,854,201 
6/15/2004 



Computer hardware and telecommunications software for Internet 
access, web hosting, networking, secured communications; 
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computer hardware for telecommunications services, namely, local, 
long distance, and international voice, text, facsimile, video, and 
data telecommunication services; modems; voice and data 
transmitting, carrying and receiving equipment, namely 
telecommunication carriers, central office and remote terminals, 
channel banks; computer hardware and software for processing, 
logging, storing, transmission, reception, and/or retrieval of sound 
and/or data; compact discs and CD-ROMS for storage, recording, 
transmission, retrieval, reproduction, display and print-out of 
sound, images and/or data; prerecorded computer programs used in 
providing telecommunication services; prerecorded computer 
programs used in connection with and for accessing computer 
networks, databases, and computer bulletin boards, in International 
Class 9; 

Business consulting services relating to telecommunications 
networks and business operations; providing telephone directory 
information; preparation and provision of statistical information 
relating to business, namely, telecommunications usage, computer 
network usage, and Internet Web site usage; compilation and 
provision of business and commercial information relating to 
telecommunications, web hosting, and electronic commerce; 
compilation and transcription of data, relating to 
telecommunications usage, computer network usage, and Internet 
Web site usage; preparation of business reports; computerized 
database management services; licensing of computer software; 
real-time customer support services in the field of 
telecommunications; data processing services, in International 
Class 35; 

Construction of telecommunication systems, namely, voice, data, 
facsimile, and video communications systems and Internet 
connections; installation and maintenance of telecommunications 
systems, namely, voice and data communications systems, and 
Internet connections; installation, maintenance, and repair of 
computers, computer related hardware, and computer networks, in 
International Class 37; 

Telecommunications service, namely, long distance, and 
international voice, text, facsimile, video and data 
telecommunications services; providing frame relay connectivity 
services for data transfer; virtual network telecommunications 
services; electronic mail and voice mail messaging services; packet 
services; computer aided transmission of messages and images; 
audio teleconferencing services; private line voice, text, and data 
telecommunications services; telecommunication services, namely, 
collect call services; asynchronous transfer mode services; 
providing telecommunications connections to global computer 
networks; Internet broadcast services; communication by computer 
terminal; telecommunications services provided through digital 
means, namely telecommunications services, namely, long 
distance, and international voice, text, and data telecommunications 
services; electronic collection, transmission, and processing of 
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messages and data; remote data access services, namely virtual 
private networks, direct Internet access, dial-up Internet access, 
dial-up network access, and digital subscriber lines; electronic mail 
services; telecommunications and data communications services, 
namely, providing access to telecommunications servers, relays, 
and lines of others for the collaborative and distributed use of 
computer software over communication lines; on-line information 
services relating to telecommunications services and security; 
electronic transmission of data, images, and documents via 
computer terminals; providing multiple user access to computer via 
computer terminals; providing multiple user access to computer 
networks; wireless digital messaging services; location independent 
personal communications services comprising mobile voice, data, 
and facsimile services; video teleconferencing services; telemission 
of voice, text, facsimile, video and data via satellite and undersea 
telecommunications links, in International Class 38; 

Consulting services relating to information technology, computer 
networking, voice and data communications, and databases; 
providing on-line or Internet information services in the fields of 
computers, computer and Internet security; computer services, 
namely, registration of Internet web sites with indexes and search 
engines for others; design of telecommunications systems, namely, 
voice and data communication systems; technical consulting 
services in the field of telecommunications; compilation, analysis, 
retrieval, and provision of information regarding managed security, 
Internet usage, global computer network usage, telephone usage, or 
intranet network usage and extranet network usage; hosting of Web 
sites, computer databases, computer networks, interactive computer 
communications networks, and electronic publications, namely, 
Web pages and newsletters for others; database development 
services; consulting services relating to interactive databases; 
maintenance and servicing of computer software, 
telecommunications software, and Internet software; consulting in 
the fields of computers, telecommunications, and Web hosting; and 
computer services, namely, creating, maintaining, and managing 
Web sites for others; network planning, management, and support; 
hosting of computer bulletin boards for others, in International 
Class 42. 



15. All the registrations listed above are valid and subsisting. They constitute, in 
all instances, prima facie evidence of XO's exclusive right to use these marks in connection 
with the products and services recited in the registrations. 



13 



Case 1:06-cv-01918-RMU Document 1 Filed 11/09/2006 Page14of22 



16. Each of XO' s marks is inherently distinctive and, as a result of XO' s 
widespread advertising and promotion of its services, each has also become exclusively 
identified with XO in the minds of the public. 

17. By virtue of the arbitrary nature and thus inherent strength of the XO mark as 
applied to XO's services and products, the extensive use and promotion of the XO mark in 
the telecommunications industry and elsewhere, the substantial sales of services and products 
under the XO mark, and the federal registrations for the XO mark, the XO mark is famous in 
the telecommunications industry and became famous prior to the Defendant's complained-of 
activities. 

DEFENDANT'S WRONGFUL ACTS 

18. Many years after XO began using its XO mark, Defendant began using the 
trademark and trade name XO OFFICE in connection with web-hosting and related services, 
including a web-based virtual office that provides businesses remote access to and 
management of e-mail, documents, files, calendar, tasks, meetings, contacts, projects, 
reporting, and timesheet management. 

19. Defendant's XO OFFICE virtual office product is promoted by Defendant as 
being built from Microsoft® technology including, Microsoft® Exchange, Microsoft® 
Windows® Server with Active Directory, Microsoft® SQL Server, Microsoft® Internet 
Information Server, Microsoft® Internet Security and Acceleration Server, Microsoft® 
Transaction Server, Microsoft® Visual Studio Suite, Microsoft® Certificate Server, and 
Microsoft® CryptoAPI Smartcard Login (FIPS 140 Compliant). 

20. On January 28, 2005, Defendant registered the domain names xooffice.com 
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and xooffice.net with Network Solutions, LLC. The domain xooffice.com is currently being 
used for a website featuring Defendant's XO OFFICE product. 

2L On February 15, 2006, after XO became aware of Defendant's use of the XO 
OFFICE mark and name and the domain name xooffice.com, XO's outside counsel sent a 
cease-and-desist letter to Defendant, demanding that it discontinue all use of the mark and 
name XO OFFICE and transfer the xooffice.com domain name to XO. Despite XO's 
repeated requests, Defendant did not provide a substantive response to XO's letter until July 
27, 2006, during which time Defendant refused to discontinue its use of the XO OFFICE 
mark and name and the xooffice.com domain name. 

22. To date, Defendant has continued to use its XO OFFICE mark and name and 
xooffice.com domain name. 

23. Defendant's XO OFFICE web-hosting services are identical or closely related 
to the web-hosting services offered by XO under the XO mark and are promoted and sold to 
the same types of consumers as XO's web-hosting and telecommunications services offered 
under the XO mark. 

24. Defendant's use of the mark and trade name XO OFFICE and the domain 
name xooffice.com is likely to confuse consumers into mistakenly believing that Defendant 
and/or its products and services are offered, authorized, or sponsored by XO, or are otherwise 
connected, associated, or affiliated with XO. 

25. Defendant's actions described above have diluted and will continue to dilute 
the distinctiveness and value of XO's famous XO mark. 
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INJURY TO XO 

26. Defendant's use of the XO OFFICE mark and name and the xooffice.com 
domain name has damaged and injured and, if permitted to continue, will further damage and 
injure XO, its XO mark and name, XO's reputation and goodwill associated with that mark 
and name, and the public interest in being free from confusion. 

27. Defendant's actions are likely to cause confusion, mistake, or deception as to the 
source or origin of Defendant's services, and are likely to falsely suggest a sponsorship, 
connection, or association of Defendant and its services with XO, thereby injuring XO and 
the public. 

28. Defendant's actions described above have diluted and will continue to dilute the 

distinctiveness and value of XO's famous XO mark and name in the telecommunications 

industry, causing injury to XO. 

FIRST CLAIM FOR RELIEF 

Trademark Infringement Under 

Section 32(1) of the Lanham Act. 15 U.S.C. § 1114(1) 

29. XO hereby repeats and realleges each and every allegation set forth in 
paragraphs 1 through 28 of this Complaint. 

30. Without XO's consent. Defendant used and continues to use in commerce a 
reproduction, copy, and colorable imitation of XO's federally registered XO mark and XO- 
formative marks in connection with the offering, distribution, and advertising of goods and 
services, which is likely to cause confusion, or to cause mistake, or to deceive, in violation of 
Section 32(1) of the Lanham Act, 15 U.S.C. § 1114(1). 



16 



Case 1:06-cv-01918-RMU Document 1 Filed 11/09/2006 Page17of22 



3 1 . The actions of Defendant described above have at all times relevant to this 
action been willful and/or knowing. 

32. As a direct and proximate result of the actions of Defendant alleged above, XO 

has been damaged and will continue to be damaged. 

SECOND CLAIM FOR RELIEF 

Trademark Infringement, False Designation 

of Origin, Passing Off, and Unfair Competition 

Under Section 43(a)(1)(A) of the Lanham Act. 15 U.S.C. § 1125(a)(1)(A) 

33. XO repeats and realleges each and every allegation set forth in paragraphs I 
through 32 of this Complaint. 

34. Defendant's actions as described above are likely to cause confusion, or to cause 
mistake, or to deceive as to the origin, sponsorship, or approval of Defendant's products, 
services, and commercial activities by or with XO, and thus constitute trademark 
infringement, false designation of origin, passing off, and unfair competition in violation of 
Section 43(a)(1)(A) of the Lanham Act, 15 U.S.C. § 1125(a)(1)(A). 

35. The actions of Defendant described above have at all times relevant to this 
action been willful and/or knowing. 

36. As a direct and proximate result of the actions of Defendant alleged above, XO 
has been damaged and will continue to be damaged. 



17 



Case 1:06-cv-01918-RMU Document 1 Filed 11/09/2006 Page18of22 



THIRD CLAIM FOR RELIEF 

Trademark Dilution Under Section 

43fc) of the Lanham Act. 15 U.S.C. § 1125(c) 

37. XO repeats and realleges each and every allegation set forth in paragraphs 1 
through 36 of this Complaint. 

38. XO's XO mark is famous, as the term is used in 15 U.S.C. § 1 125(c), in the 
telecommunications industry and was famous prior to Defendant's first use of the mark and 
trade name XO OFFICE, based on, among other things, the inherent distinctiveness and 
federal registrations of XO's XO mark and the extensive use, advertising, promotion, and 
recognition of XO's XO mark. 

39. Defendant's actions, as described above, are likely to dilute the distinctive 

quality of XO's famous and well-known XO mark in violation of Section 43(c) of the 

Lanham Act, 15 U.S.C. §1125(c), as recently amended by the Trademark Dilution Revision 

Act of 2006. 

FOURTH CLAIM FOR RELIEF 

Cybersquatting Under Section 43(d) 

of The Lanham Act. 15 U.S.C. § 1125(d) 

40. XO repeats and realleges each and every allegation set forth in paragraphs 1 
through 39 of this Complaint. 

41 . Defendant's registration and/or use of the domain names xooffice.com and 
xooffice.net, occurring after XO's XO mark became distinctive and famous, constitute a bad- 
faith attempt to profit from the XO mark by using and/or registering domain names that are 
confusingly similar thereto and that are likely to dilute its distinctiveness, and are actionable 
under Section 43(d) of the Lanham Act, 15 U.S.C. § 1 125(d). 
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42. The actions of Defendant described above have at all times relevant to this 
action been willful and/or knowing. 

43. As a direct and proximate result of the actions of Defendant alleged above, XO 
has been damaged and will continue to be damaged. 

FIFTH CLAIM FOR RELIEF 
Common-Law Unfair Competition 

44. XO repeats and realleges each and every allegation set forth in paragraphs 1 
through 43 of this Complaint. 

45. Defendant's actions as described above are likely to cause confusion, or to cause 

mistake, or to deceive as to the affiliation, connection, or association of Defendant with XO, 

or as to the origin, sponsorship, or approval of Defendant, its services and products, and its 

commercial activities by or with XO such that Defendant's acts constitute unfair competition 

under the common law of the District of Columbia. 

PRAYER FOR RELIEF 
Wherefore, Plaintiff XO demands judgment against Defendant and respectfully 

requests that this Court enter: 

A, An Order declaring that Defendant' s use of the trademark and trade name XO 
OFFICE infringes XO's XO mark and XO-formative marks, is likely to dilute XO's famous 
XO mark, and constitutes unfair competition under federal and/or common law, as detailed 
above; 

B. An Order declaring that Defendant's registration and use of the domain names 
xooffice.com and xooffice.net constitute cybersquatting under federal law, as detailed above; 
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C. A permanent injunction enjoining Defendant and its employees, agents, 
partners, officers, directors, owners, shareholders, principals, subsidiaries, related companies, 
affiliates, distributors, dealers, and all persons in active concert or participation with any of 
them: 

(1) From using the trademark and trade name XO OFFICE and the domain names 
xooffice.com and xooffice.net, any variations of the XO OFFICE mark and 
name, and any other marks or names that are confusingly similar to XO's XO 
mark and name or XO-formative marks and names or that dilute the 
distinctiveness of such marks and names, including but not limited to use as or 
as part of a trademark, trade name, corporate name, business name, e-mail 
address, domain name, URL, metatag, or other name, mark, or identifier; and 

(2) From representing by any means whatsoever, directly or indirectly, that 
Defendant, any products or services offered by Defendant, or any activities 
undertaken by Defendant, are associated or cormected in any way with XO or 
sponsored by or affiliated or connected with XO; 

D. An Order directing Defendant to destroy all signage, advertisements, 
promotional materials, stationery, forms and any other materials and things that contain or 
bear the XO OFFICE mark and name and/or the xooffice.com or xooffice.net domain names, 
or any other marks or names that contain the term XO or are confusingly similar to or that 
dilute the distinctiveness of XO's XO mark; 

E. An Order directmg Network Solutions, Inc. as the registrar, or the current 
registrar if different than Network Solutions Inc., to transfer to XO the domain names 
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xooffice.com and xooffice.net and any other domain names owned or controlled by 
Defendant that contain XO or a variation thereof; 

F. An Order directing Defendant to immediately remove and de-list the domain 
names xooffice.com and xooffice.net from any search engines and directories in which either 
appears; 

G. An Order directing Defendant to file with this Court and serve on XO's 
attorneys, thirty (30) days after the date of entry of any permanent injunction, a report in 
writing and under oath setting forth in detail the manner and form in which it has complied 
with the injunction; 

H. An Order requiring Defendant to account for and pay to XO any and all 
profits arising from the foregoing unlawful acts and trebling such profits for payment to XO 
in accordance with 15 U.S.C. § 1117 and other applicable laws; 

I. An Order requiring Defendant to pay XO compensatory damages in an 

amount as yet undetermined caused by the foregoing unlawful acts and trebling such 
damages in accordance with 15 U.S.C. § 1117 and other applicable laws; 

J. An Order requiring Defendant to pay XO actual profits/damages from 

Defendant's cybersquatting, or statutory damages in the amount of $200,000, in accordance 
with 15 U.S.C. § 1117; 

K. An Order requiring Defendant to pay XO punitive damages in an amount as 
yet undetermined caused by the foregoing unlawful acts of Defendant; 

L. An Order requiring Defendant to pay XO's costs and attorney's fees in this 
action pursuant to 15 U.S.C. § 1117 and other applicable laws; and 



21 



Case 1:06-cv-01918-RMU Document 1 Filed 11/09/2006 Page 22 of 22 



M. Other relief as the Court may deem appropriate. 

Respectfully Submitted, 



Stephanie H. Bald (D.C. Bar 



Dated: November 9, 2006 By^Jll^^O^- U >-v^HrLPV lA. y 

Stephanie H. Bald (D.C. Bar No. 493933) 

FiNNEGAN, Henderson, Farabow, 
Garrett & Dunner, L.L.P. 
901 New York Avenue, N.W. 
Washington, D.C. 20001 
Telephone: (202) 408-4000 
Facsimile: (202) 408-4400 

Counsel for Plaintiff 
XO Communications, Inc. 
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